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It is a pleasure for me to send you the second edition of the Banking 

& Financial Institutions newsletter by the Banking and Finance team at 

Ganado Advocates.

The legislators in Brussels have hardly relented during the Summer 

period and they keep working hard on a number of directives and 

regulations which impact the way credit institutions and financial 

institutions operate on a day-to-day basis. This influx of regulation has 

been dominating the scene for a number of months and this newsletter 

aims to provide you with a taste of the major changes taking place.

In particular, the newsletter includes:

1. Maltese legislative updates with a specific focus on recent 

amendments to the Financial Collateral Arrangements Regulations; 

and

2. Selected European legislative updates, with a focus on the ongoing 

implications of EMIR and anticipated developments in relation to 

the proposed EU Bank Account Directive.

I do hope you will find this newsletter of use. Should you have any 

queries or suggestions to make or should you know of anyone who 

might be interested in receiving this newsletter in the future, please do 

not hesitate to contact me at cportanier@ganadoadvocates.com or 

Dr. Leonard Bonello at lbonello@ganadoadvocates.com. We would be 

more than pleased to hear from you.

Conrad Portanier 

Partner 

Banking & Finance Team
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On 8 May 2013 the European Commission issued a Proposal for 

a Directive of the European Parliament and of the Council on the 

comparability of fees related to payment accounts, payment account 

switching, and access to payment accounts with basic features 

(COM(2013) 266 final) (the “Proposed Directive”).

The Proposed Directive tackles the following issues:

•	 Comparability	of	payment	account	fees 

The Proposed Directive seeks to establish standard documents which 

will seek to facilitate consumer comparability of payment account 

fees. The Proposed Directive also seeks to establish one independent 

comparison website in each Member State, the function of which would 

be to collect information on fees charged by payment service providers.

•	 Payment	account	switching 

The Proposed Directive seeks to establish a simple procedure through 

which consumers will be able to switch bank accounts (together with all 

recurring payment orders linked with a bank account) from one bank to 

another, or to another payment service provider. The Proposed Directive 

will require this process to be carried out free of charge, and will have to 

be complete within a fifteen day period (or within a thirty day period if 

the accounts will be established in different Member States).

•	Access	to	payment	accounts 

The Proposed Directive seeks to facilitate consumers in opening 

payment accounts with payment service providers in other EU Member 

States. The Proposed Directive also seeks to insert provisions which will 

remove bank or payment service provider restrictions on the opening 

of payment accounts – irrespective of a particular consumer’s financial 

standing, thus allowing such financial consumers to receive money 

directly into these accounts, and allowing them also to make any basic 

payments through these accounts. 

A copy of the Proposed EU Directive can be found here. 

the ProPosed  
eu Bank account 
directive
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http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2013:0266:FIN:EN:PDF
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The European Commission has 

published updates (dated 8 

February 2013) on how each EU 

Member State has transposed the 

Electronic Money Directive in its 

jurisdiction. Among other things, 

the reports contain the national 

legislation implementing the 

directive and an assessment as 

to whether the relevant Member 

State’s transposition conforms to 

the Directive. The Malta specific 

report may be accessed by 

clicking here. The positive report 

clearly evidences the pro-active 

approach adopted by Malta as a 

jurisdiction in this sector.

electronic 
Money 
directive

By virtue of Legal	Notice	182	of	2013, Malta has implemented the 

provisions of the revised Financial Conglomerates Directive. This is due 

to the fact that the definitions for banking as amended by Directive 

2011/89/EC.

It was found that supplementary supervision, as stipulated in the 2002 

Directive, could not be carried out on certain financial groups because 

of their legal structure. In some cases, national financial supervisors 

were left without the appropriate tools because they had been obliged 

to choose either banking or insurance supervision under the sector-

specific directives or supplementary supervision under the Financial 

Conglomerates Directive as the definitions for banking and insurance 

holding companies in the sector-specific directives and for mixed 

holdings in the Conglomerates Directive were mutually exclusive. 

The main objective of the revision of the Directive was to correct this 

unintended consequence of the pre-existing rules.

On 24 July 2013 the European Commission published its proposals 

to repeal and replace the Payment Services Directive with a second 

Payment	Services	Directive, and at the same time it also published a 

proposed regulation that would cap interchange fees in connection 

with card-based payment transactions, commonly referred to as the 

Interchange	Regulation.

The proposed package should help the payments framework to better 

serve the needs of an effective European payments market, allow for 

further competition in the area whilst hopefully benefitting consumers.

Financial 
congloMerates 
regulations, 2013

Psd2 & interchange 
regulation

http://ec.europa.eu/internal_market/payments/docs/emoney/1309-study/malta_en.pdf
http://www.justiceservices.gov.mt/DownloadDocument.aspx?app=lp&itemid=25179&l=1
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2013:0547:FIN:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2013:0547:FIN:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2013:0550:FIN:EN:PDF
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new amendment LegaL notiCe

Following a Note for Consultation issued earlier by the MFSA, a 

new legal notice amending the Financial Collateral Arrangements 

Regulations (the “FCARs”) was published on the 20 September 2013. 

These amendments have immediate effect. Most institutions and 

legal practitioners are by now familiar with the main provisions of the 

FCARs, although the exact scope of this subsidiary legislation remains 

far from certain. It is also interesting to note that the MFSA consulted 

the European Central Bank on these amendments and the latter issued 

a positive legal opinion which is available online here.

In substance, the FCARs transpose the provisions of Directive 

2002/47/EC on financial collateral arrangements, as subsequently 

amended (the “Directive”). The Directive was a watershed European 

legislative instrument in that it cut across the divide between the 

civilian and common law tradition of taking collateral, and, established 

certain minimum rules which had the aim of facilitating the cross-

border use of collateral in the form of cash and financial instruments 

(securities and the like). This Directive was subsequently widened to 

include certain criteria of credit claims. 

When Malta decided to transpose the provisions of this Directive, it 

chose to go beyond the minimum requirements of the Directive in 

order to facilitate the use of financial collateral even in circumstances 

new aMendMents 
to the Financial 
collateral 
arrangeMents 
regulations

maLtese  
LegisLative uPdates

http://www.ecb.europa.eu/ecb/legal/pdf/en_con_2013_24_f_sign.pdf
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not envisaged by the Directive. This selection has enabled funds 

and other sectors to flourish unimpeded by certain restrictions 

relating to the taking of collateral.

The new amendments to the FCARs have, in our view, two major 

positive consequences from a Maltese law point of view:

1. More legal certainty as to the applicability of the FCARs 

in the context of shares and debentures in Maltese private 

companies; and

2. A pledge of receivables not involving individuals may be 

perfected without the formalities set out in the Civil Code.

Private ComPanies

Notwithstanding the generic wording adopted in the FCARs, 

many practitioners remained doubtful as to whether the 

FCARs applied in the context of a pledge of shares in a private 

company. Could a pledgee bank effectively do away with the 

formalities prescribed by Article 122 of the Companies Act 

and proceed to appropriate the shares or sell them privately 

on the basis of a private valuation? It is our view that the new 

amendments clearly allow this to take place, assuming of 

course that a bank or other licensed institution is the collateral 

taker and that the other elements of the FCARs are satisfied. 

Any previous argument that shares or bonds had to be 

negotiable on the capital markets (due to the cross-reference 

to the Investment Services Act in the previous FCARs) should 

no longer hold water.

Needless to say that, until we see a definitive Court judgement 

confirming this interpretation, we would in practice expect 

some hesitation on the part of legal practitioners to go for the 

self-help remedy. However, at this stage, this would probably be 

more due to the innate conservatism of approach rather than 

due to the wording of the law per se. An interesting aspect of 

this self-help remedy is how a creditor would have to tackle a 

recalcitrant company which has possession of the register of 

members / debentures and refuses to co-operate. 

Credit CLaims

The new amendments have widened the applicability of the 

FCARs to include any pecuniary claims, provided that no 

party to the claim is an individual. Prior to these amendments, 

the FCARs applied only to very specific pecuniary claims. 

The FCARs, as amended, now provide that any receivable 

(provided always no individuals are involved) provided as 

collateral to a bank or other licensed institution, may benefit 

from the favourable provisions of the FCAR. This would mean 
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that the more cumbersome formality requirements set out 

in the Civil Code which require notification by judicial act or 

an acknowledgement in writing have now been simplified. 

Notification to the debtor of a pledge over a receivable may 

now be given:

a. in writing without the need of a judicial act; or

b. by publication in a newspaper.

This should significantly facilitate the use of a pledge over 

receivables both when there are only a few underlying 

receivables (since now the bank need not wait for an 

acknowledgement from the underlying debtor) but also when 

there are multiple receivables (since one may publish the 

notification in a newspaper). These amendments also reflect 

the legislative approach taken in the context of factoring (see 

Article 1484A of the Civil Code) and securitisations (see the 

Securitisation Act).

other amendments

There are some other noteworthy amendments, including the 

addition of a securitisation vehicle as one of the entities which 

may benefit from the provisions of the FCARs. It would have been 

good to see other entities included, such as pension schemes and 

shipping companies not established under the Companies Act.

We look forward to discussing the opportunities these 

amendments and the FCARs generally may present to banks 

and financial institutions.



Derivative transactions have been largely blamed for being one 

of the main ingredients that caused the financial crisis which has 

characterised the past decade. As a result of this perception, the 

wave of regulation at an EU level could not spare derivatives and has 

resulted in Regulation (EU) No 648/2012 on OTC derivative, central 

counterparties and trade repositories, commonly referred to as EMIR. 

The difference between this and other recent EU legislation is that 

whereas most of the other legislative initiatives have focused on 

regulating entities, EMIR has focused much more on regulating 

the activity. This dispels a common misconception that EMIR 

affects only credit institutions, funds, insurance entities and other 

regulated entities. EMIR, to varying extents, affects all parties to 

OTC derivatives. Naturally, the obligations imposed on financial 

institutions are much more onerous since they are deemed to 

represent a larger systemic risk. 

In order to determine the precise obligations per counterparty it is 

important to understand in which category it should be classified. 

EMIR sets out three main categories:

•	FCs,	financial	institutions	includes	credit	institutions,	investment	

firms, UCITS, insurance and reinsurance undertaking and 

alternative investment funds managed by alternative investment 

fund managers;

•	NFC+s,	non-financial	institutions	which	exceed	certain	clearing	

thresholds as set out in EMIR; and

•	NFC-s,	non-financial	institutions	which	are	below	the	clearing	

thresholds and are therefore subject to less onerous requirements 

than	FCs	and	NFC+s.

Since EMIR will represent a revolution in the way the world of 

derivative operates, its implementation has been staggered in 

various stages over a number of years. To date the most relevant 

provisions for Maltese entities trading in derivatives are set out 

in Commission Delegation Regulation (EU) No 149/2013 of 19 

risk Mitigation 
techniques 
For Financial 
counterPaties

8emir
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December 2012 which came into force on 15 March 2013 setting 

out technical standards (the “Technical Standards”) on a number 

of derivative related obligations, including the obligation to utilise 

prescribed risk mitigation techniques.

The risk mitigation techniques can be classified into the following 

categories:

•	 Timely	confirmation	

•	 Portfolio	Reconciliation

•	 Portfolio	compression

•	Dispute	Resolution.

timeLy Confirmation

The obligation to confirm trades as soon as possible, where possible 

through electronic means, has been in force since the 15 March 2013. 

The remaining obligations came into force on the 15 September 2013. 

PortfoLio reConCiLiation

Financial and non-financial counterparties entering into an OTC 

derivative contract shall, before entering into the contract, agree in 

writing or other equivalent electronic means the arrangements under 

which the portfolio shall be reconciled to ensure that both parties will 

utilise the same methodology.

For	a	FC	or	a	NFC+	the	frequency	of	the	reconciliation	will	depend	on	

the outstanding derivatives between the parties:

1. where more than 500 OTC derivative contracts are outstanding, 

reconciliation is to take place on each business day;

2. where the number of outstanding OTC derivative contracts is 

between 51 and 499, reconciliation is to take place on a weekly 

basis; and

3. where the number of outstanding OTC derivative contracts is 50 or 

less, once per quarter.

PortfoLio ComPression

FCs and NFCs with 500 or more OTC derivative contracts 

outstanding with a counterparty are obliged to have in place 

procedures to regularly (and at least bi-annually) analyse the 

possibility to conduct a portfolio compression exercise, in order to 

reduce their counterparty credit risk and where possible, to engage 

in such a portfolio compression exercise.

Where no such portfolio compression is provided for and/or 

exercised, the relevant counterparties have to ensure that they are 

able to provide reasonable and valid explanations to the competent 

authority as to the basis on which it was decided that portfolio 

compression is not appropriate.

The European Commission 

has extended the deadline by 

which ESMA should deliver its 

draft technical standards on the 

cross-border application of EMIR 

from 25 September 2013 to 15 

November 2013. 

In a letter from the Commission 

to ESMA, the Commission 

explains that the extension has 

been granted to give ESMA more 

time to analyse and take account 

of the responses received to its 

earlier public consultation.

esMa granted 
an extension 
to deliver 
draFt 
technical 
standards 
on the cross-
Border 
aPPlication 
oF eMir
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disPute resoLution

In terms of the Technical Standards, FCs and NFCs have an obligation 

to agreed detailed procedures and processes in relation to:

1. the identification, recording and monitoring of disputes relating 

to the recognition or valuation of the contract and to the 

exchange of collateral between counterparties. The procedures 

are required to record the length of time for which the dispute 

remains outstanding, the identity of the counterparty and the 

disputed amount.

2. resolve dispute in a timely manner (with a specific process for those 

disputes that are not resolved within five business days).

It is important to note that FCs have an added obligation to report 

any disputes between counterparties relating to an OTC derivative 

contract, its valuation or the exchange of collateral, for an amount of 

value higher than EUR 15 million which has been outstanding for at 

least 15 business days.

additionaL risk mitigation teChniques for fCs

It is important to note that FCs have additional risk mitigation 

techniques obligations over and above those set out above:

•	Mark-to–Market	(or	Model).	FCs	(and	NFC+)	are	required	to	mark-to-

market the value of outstanding contracts on a daily basis, or in case 

marking-to-market is not possible (due to certain market conditions), 

a reliable and prudent marking–to-model shall be used. 

•	 Segregated	Exchange	of	Collateral.	FCs	(and	NFC+)	have	an	obligation	

to implement and maintain procedure for the timely, accurate and 

appropriate segregated exchange of collateral, other than in respect 

of certain intragroup transactions. FCs are also required to hold an 

appropriate and proportionate amount of capital to manage the risk 

not covered by appropriate exchange of collateral.

The European Securities and 

Markets Authority (ESMA) has 

issued a second set of advice 

to the European Commission 

regarding the equivalence to the 

European Markets Infrastructure 

Regulation (EMIR) of the regulatory 

regimes for over-the-counter 

(OTC) derivatives clearing, central 

counterparties (CCPs), and trade 

repositories (TRs) of Canada, 

India, and South Korea. In addition, 

ESMA published supplements to its 

previous equivalence assessments 

for Australia, Hong Kong, Japan, 

Singapore, Switzerland and the US.

At this stage ESMA is not able to 

perform a conclusive analysis or 

deliver technical advice in relation to 

Hong Kong and Switzerland as those 

countries are still in the process of 

finalising their regulatory regimes for 

the clearing obligation, non-financial 

counterparties and risk mitigation 

techniques for uncleared trades and 

trade repositories. With regard to the 

other third-country regimes, ESMA 

proposes conditional equivalence.

The Commission is expected to 

use this advice to prepare possible 

equivalence decisions in respect 

of these countries, according to 

which ESMA may recognise a non-

EU central counterparty or a trade 

repository within the EU.

esMa advice on 
equivalence oF 
non-euroPean 
derivatives 
rules



We trust that this issue of our Banking	&	Financial	Institutions	

Newsletter was of interest to our readers, however, should you have 

any queries or suggestions to make, please feel free to contact 

dr Conrad Portanier at cportanier@ganadoadvocates.com or dr 

Leonard bonello at lbonello@ganadoadvocates.com. We would be 

pleased to hear from you.

Further, should you wish to stop receiving this newsletter please click 

unsubscribe on the email sending this newsletter, or by contacting 

rmizzi@ganadoadvocates.com.

11queries &  
suggestions

This update is not intended to impart advice; readers are advised to 

seek confirmation of statements made herein before acting upon them. 

Specialist advice should always be sought on specific issues.
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