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1 Dr. Max Ganado LL.D, LL.M.(Dalhousie), TEP is a Maltese Advocate with GANADO Advocates. He has had the privilege of 

having been involved at all stages in the legislative projects aimed at introducing in specific contexts, and eventually totally 

incorporating, trusts into Maltese law over a period spanning from 1988 until 2004. In 2007 he led the legislative project on the 

law of foundations. Apart from his practice in the area, he has lectured and written extensively on the subject, has represented 

parties in applications before the Maltese Courts and has acted as Court expert in proceedings on trusts. He was instrumental in 

the establishment of the STEP Malta. He has edited two volumes on “Cases and Materials on Trusts and Related Topics” (2004, 

2005-2008) and is currently preparing Volume III for the period 2009-2014. The author would like to thank Dr. Raluca Lucia 

Enescu for her support in preparing this contribution; 
2 Professor Joseph M. Ganado, “Malta: A Microcosm of International Influences” in Studies in Legal Systems: Mixed and 

Mixing, (1996) Kluwer Law International, and “British Public Law and the Civil Law in Malta” in Current Legal Problems, Vol 

III, (1950), Stevens & Sons Ltd, pgs 195-212; 
3
 See David Johnston, “The Roman Law of Trusts”, (1988) Clarendon Press, Oxford. Conceptually the trust is a derivation of the 

Roman law on fiducia and so there necessarily are some similarities in the Common law and the Roman law on the basic 

elements of this institute. The institute of fiducia developed throughout the history of Roman law and received different 

approaches at different eras. In Roman law, fiducia was an agreement “appended to a conveyance of property, involving a 

direction or trust as to what was to be done with it.” Fiducia was, even at that time considered to be a separate agreement to a 

main contract and need not be in writing. Interestingly, it is debated whether it was a contract as it never featured in the list of 

nominate contracts. Some authors considered it to have been a pactum. “The reason for its non-appearance in the lists [of 

contracts] may be its parasitic character; it could occur only as an appendage to a conveyance.” See W.W. Buckland, A Textbook of 

Roman Law, Cambridge University Press, 2nd Edition - pg. 431. In Roman law fiducia features in many different applications, two 

main ones being the fiducia cum creditore, which eventually leads to security law of pledges and hypothecs, and fiducia cum 

amico which pre-dated the contracts of deposit, loan and mandate, all of which were later classified as bonae fidei contracts, 

giving rise to a higher level of care. Today, these are contracts where fiduciary obligations can feature very strongly. There were 

also fideicommessa, which were testamentary dispositions whereby a person leaves property to another under obligation to 

transfer it to a third person; 
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4 This refers to a law enacted in 1988 which has subsequently been radically revised to eliminate all “offshore” elements; 
5 This refers to a law enacted in 1992 which has been displaced by another law in 2001 which provided a single integrated 

legislation to regulate all trusts in Mauritius. See www.step.org/jr-mauritius; 
6 Laws are changing rapidly and it may be the case that the situation has changed from time to time and this naturally bears more 

detailed analysis. Reference may be made to Gothard/Shah “The World Trust Survey” 2010, Oxford University Press; 
7 See L. Ho, R. Lee Trust Law in Asian Civil Law Jurisdictions: A Comparative Analysis, Cambridge University Press, 2013; 
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8 The Hague Convention on the Law Applicable to Trusts and on their Recognition, 1985; 
9 This is currently happening in France (See www.step.org/jr-France) and Italy where fiscal authorities tend to perceive this 

institute as a means for fiscal evasion and sometimes impose penal effects on their use; 
10 The Italian case stands out here with changes to company law introducing “patrimoni destinati” for financing purposes for 

example; 

http://www.step.org/jr-France
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11 I have used the term “institute” to imply a particular state of affairs within the legal system. See Max Ganado “Trusts and 

Other Fiduciary Relationships” in D.Zanchi, Il Trustee Nella Gestione dei Patrimoni, (2009), G. Giappicchelli Editore, Torino at 

page 795 from which I quote: “The imposition or assumption of fiduciary obligations has sometimes produced legal institutes of 

a distinct nature, beyond the mere contract. What starts off as a mere contract such as a transfer of property to the fiduciary, then 

becomes a self-standing institute with its own rules. These emerge from and go beyond the discipline of mere contracts and 

produce new property rights, new remedies and new rules of law. This is the case of the mandate prestanome and community of 

acquests although to a limited extent. This is more so in the case of trusts and we are now seeing the emergence of another 

identifiable institute in civilian legal systems called the fiducie. In these cases we see that the fiduciary becomes the owner of the 

relevant property which then results in defined features and effects of these institutes which are atypical. When a legal system 

develops a complex set of rules relating to a particular fiduciary relationship, beyond the contracts of mandate and deposit, it 

tends to elevate those rules to a named institute, mostly for identification, for purposes of applying the atypical rules. This 

enables the legal system, for instance, to go beyond the discipline of pure contract without creating confusion in the interpretation 

of basic legal norms. It enables the system, for example, to deal with a “different” type of ownership. Trusts do this on several 

important aspects, particularly when regulating the status of a beneficiary and his interests relating to the property held under 

trust, the method and effects of transfer of trusts among trustees when one trustee succeeds another and the concept of ownership 

of assets by a trustee. 
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12 Lee “Principles of Roman Law”, Sweet & Maxwell, 4th Edition; 
13 How many times have we heard reference being made to the article written by Pierre Lepaulle “Trusts and the Civil Law” in 

the Journal of Comparative Legislation and International Law (1933)?; 
14 I am very biased in this discussion. In teaching materials I prepared for the Law Course at the University of Malta in 2005, and 

which have not been amended since, I state: “Research and discussion has therefore revealed that trusts are not necessarily 

incompatible with Civil law. There are points of divergence in institutes but the divergence shows diversity not incompatibility. 

Any areas of perceived incompatibility are not elements of trusts law or equity but of trusts practice. There is nothing in trusts 

law which cannot sit comfortably in Maltese law if it is addressed as a self-contained institute, rather than trying to squeeze or re-

interpret it to fit into one of the existing institutes already in the Code. It may also be decided not to adopt an element or two of 

trust practice for Malta’s own philosophical reasons but that will not stop the trust institute from being merged within the Maltese 

system in the most extensive and consistent manner.  The overlap between trusts law and other areas of law is not a problem 

either. Indeed it is to be expected for two reasons:  first, trusts share the same nature as other existing fiduciary situations in our 

law and so can operate as an alternative in existing areas and secondly, because trusts, as all fiduciary obligations, are by their 

nature usually appendages to another legal relationship which is already regulated by Malta’s legal system. There will necessarily 
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be this overlap and this is totally natural to an institute of this type which has its own particular identity. It must not be confused 

with other institutes but treated on its own merits. 
15 Possibly also Czech Republic, Mauritius and San Marino; 
16 Ibid, p. 297; 
17 L. Smith, Re-imagining the Trust: Trusts in Civil Law, Cambridge University Press, 2012, p. 123; 



7 
 

                                                           
18 M.Lupoi,  La legge di Jersey sul trust: Jersey nel modello internazionale dei trust in Trusts e attività fiduciarie, nr.8, 2007, p. 

5; 
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19 Max Ganado, “Fiduciary Obligations Under Maltese Law” in Trusts e Attivita’ Fiduciarie 4-2013, pgs. 353 et seq;  
20 Mtre Guy Fortin, “How the Province of Quebec Absorbs the Concept of the Trust – Part 1”, Trusts and Trustees, December 

1998/January 1999 pgs 22-26; 
21 Louisiana Civil Code; 
22 Max Ganado, “A Comparative Analysis between the Proposed Italian Provisions on Fiducia and Maltese Law” (unpublished); 
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23 ‘Holding’ has to be interpreted in the widest possible sense of detention, possession or ownership, directly or indirectly, when 

there exists a power of disposition; 
24 In Roman law this is how it was treated, as an appendage to a transfer of ownership, but as concepts of things, ownership and 

possession become more refined, then one needs to apply the same thinking to any transfer even of possession where the power 

to deal with the asset is implied; 
25 This happened for example when pignus was introduced. It killed the fiducia cum creditore and this is documented by a very 

interesting observation on the Justinian Code or related papers where the feminine latin terms applicable to fiducia where left in 

the document notwithstanding the fact that fiducia had been cancelled and substituted by pignus, which is a masculine term. 

Everything written about fiducia was made applicable to pignus in that simple manner, but fiducia then disappeared from the 

texts. It is now coming back into the Codes through “fiducia” (Italian Code) and “Fiducie” (French Code) but in a more limited 

conceptual format; 
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26 L. Smith, The World of the Trust, Cambridge University Press, 2013, p. 350; 
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27 Cap. 331, Laws of Malta; 
28 Art. 21(5), Trusts and Trustees Act, Cap. 331, Laws of Malta; 
29 Cap. 16, Laws of Malta; 
30 Art. 1261, Civil Code of Quebec; 
31 L. Smith, Scottish Trusts in the Common Law, (2013), 17.3, Edinburgh Law Review; Reference should also be made to the 

Dual Patrimony Theory in the Scottish Law Commission Discussion Paper 133, 2.16 – 2.27;  
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32 RS 9:1721-Louisiana trust code, article 2094: A trustee shall keep the trust property separate from his individual property, and, 

so far as reasonable, keep it separate from other property not subject to the trust, and see that the property is designated as 

property of the trust, unless the trust instrument provides otherwise. 
33 a person acting in his own interest; 
34 Part II, Title IV, Sub-title III, Part VII, Civil Code, Cap. 16, Laws of Malta; 
35 For example Article 1731 states: A trust, as the term is used in this Code, is the relationship resulting from the transfer of title 

to property to a person to be administered by him as a fiduciary for the benefit of another; and Article 1781 states A trustee is a 

person to whom title to the trust property is transferred to be administered by him as a fiduciary; 
36 Articles 1299 to 1370 of the Civil Code of Québec. See also Mtre Guy Fortin, “How the Province of Quebec Absorbs the 

Concept of the Trust – Part II”, Trusts and Trustees, February 1999, pgs. 20-25; 
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37 Cap. 16, Laws of Malta; 
38 Article 40A, Trusts and Trustees Act, Cap. 331, Laws of Malta; 
39 Sub-articles (5) and (6) of Article 1124A, Civil Code, Cap. 16, Laws of Malta; 
40 Stair Memorial Encyclopaedia Volume 24 (1) para 49: the beneficiaries' right is not defeated by the alienation of trust property 

in breach of trust, as long as the person acquiring it either has not given full value for the property or has acquired it with actual 

or constructive knowledge of the trust; 
41 Ibid, para 126; 
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42 1740A, Civil Code, Cap. 16, Laws of Malta; 
43 1740B, Civil Code, Cap. 16, Laws of Malta. 


