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More flexibility in the structuring of a real
estate fund under the Maltese legislation
According to Andre Zerafa of GANADO Advocates, “managers are becoming
more creative on the types of structures which they are putting together”

by Marco Degrada

2
015 marked a clear recovery in the
Global real estate market, thanks to
the activity of asset management

products focused on real estate. Mon-
doAlternative spoke with Andre Zerafa,
Partner at GANADO Advocates, about the
new regulations that are changing the
international real estate funds sector and
the peculiarities of the Maltese jurisdic-
tion.
According to Scenari Immobiliari, in
2015 investment funds were the main
players of the real estate Global mar-
ket. Have you noticed a growth and a
greater dynamism of these instru-
ments?
Over the last three years we have seen an
increase of real estate funds investing in
the mainstream jurisdictions typically in
office blocks or tourism projects. We are
also seeing the real estate funds getting
more into high end or mid end residential
projects. The strategies would normally be
a mix of buy to let – this ensuring certain
annual payouts to investors and ensuring
that the fund’s costs are covered – and buy
to sell. In the latter case, the sales strategy
would take place over a divestment term
of a number of years until the fund is all
in cash, at which point there would be a
final distribution to investors and the man-
ager would also get his share of the
returns. We are seeing funds investing
either directly in the real estate market or
else indirectly by acquiring notes issued by
securitization companies in order to buy a
portfolio of real estate assets.
What are the main services that you
offer to real estate fund managers?
Over the years, we have structured real
estate investment funds with diverse fea-
tures, such as different drawdown terms,
commitments, co-investments and lock-
ins. We are also able to liaise with our legal
correspondents in different jurisdictions in
order to ascertain root of title to the prop-
erty and advise the fund manager on the
legal implications of the acquisition. We
have put together a team of professionals
which is focused on corporate governance

services to regulated entities – this team
would assist the board in overseeing the
investment structure through which the
fund holds the real estate. We also issue
legal opinions on capacity and validity of
transactions to the financing banks and
counterparties to real estate transactions
and have extensive experience in this
regard.
Today, what are the main needs and
requests that real estate fund man-
agers address to you?
Managers are becoming more creative on
the types of structures which they are put-
ting together. Some are particularly cre-
ative in their investment structure span-
ning across several jurisdictions. Funds of
real estate funds are not so popular as far
as we can see and managers have a pref-
erence of going directly into the market
through joint ventures or by tapping into
co-investment opportunities. One of the
biggest challenges is liquidity manage-
ment and, particularly, cash flow man-
agement. Managers are more conservative
in their projections and no longer rely on
money inflows in order to finance their
ongoing expenses. At the same time, they
are conscious that they need to keep their
total expense ratio under close scrutiny
because a spiraling of unforeseen costs
would spell disaster in a type of strategy
which is by definition illiquid. It is with
these concerns that managers approach
us in order for us to structure their invest-
ment products, ensuring that they stand
the test of time.   
What are the advantages that the
Maltese law offer to real estate fund
managers compared to others Euro-
pean Countries?
The AIFM Directive reduced regulatory
arbitrage to a large extent. However,
Malta offers interesting opportunities in
view of the flexibilities which exist in the
fund (AIF) products which can be struc-
tured under Maltese legislation. In fact,
Malta is one of those unique jurisdictions
which has combined a civil law/continen-
tal approach with an overlay of Anglo-
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the AIFMD for real estate fund man-
agers?
In our view, the single most important and
critical aspect of the AIFM Directive for real
estate managers remains the valuation of
assets. We have encountered situations
where valuations vary greatly depending
on the valuation agents which are
appointed in the particular jurisdiction.
Secondly, valuations do not always reflect
market realities. We have seen several sit-
uations where the manager would try sell-
ing the property at the price fixed by the
expert – which is also reflected in the net
asset value of the fund – to find out that
the market price is much less. This gives
rise to a number of difficulties, particularly
with investors, who would have been bas-
ing themselves on an unrealistic net asset
value. Proof of title and proprietary own-
ership are also two sticky issues, especially
when a fund has a strategy of investing in
real estate across several different jurisdic-
tions. The basic rule is that the law of the
country where the immovable property is
situated would apply and so, the fund
manager would need to possess a healthy
mixture of market knowledge, legal and
tax expertise and planning know how.
In the last years, the Global real estate
asset management industry have
faced many legislative reforms, espe-
cially those regarding the creation and
management of listed products and
REITs. According to you, are still there
some critical elements that should be
corrected?
We believe that further regulation is
required insofar as valuations of immov-
able property are concerned and as well
as on the transparency of the structures
which are adopted for the fund to pur-
chase the underlying immovable property.
In most cases, due to a number of reasons
mostly relating to tax optimization, the
investments are made through multi-lay-
ered structures set up in different coun-
tries, both offshore and onshore. Fund
managers tend to just look through these
structures since what is most important for
them is the ownership of the underlying
property. However, at times the structures
used to achieve the investment purpose
are not properly maintained and their cor-
porate governance is completely ignored.
Furthermore, we think that the directors
of the fund should be made aware of the
investment structure with all its details.
Certainly, regulation could be introduced
to address the governance of the board
with specific reference to real estate
strategies. 

Saxon principles. Indeed, real estate funds
can be set up in Malta as investment
trusts, as contractual funds or as open
ended or closed ended investment com-
panies. MFSA rules recognize and regulate
a system of commitments, closings, dis-
counted shares and lock ins. These are all
important tools which we use in structur-
ing real estate funds. Furthermore, Malta
has over 60 double tax treaties and could
be used as a holding company jurisdiction
for holding the underlying real estate.
There also exists specific real estate expert-
ise amongst lawyers, auditors and admin-
istrators in Malta which would assist the
fund manager through various issues on
legal title, valuation and the investment
structure.  
From a tax perspective, what does the
Maltese law establish for real estate
fund managers? Are there special
exemptions or facilities?
All collective investment schemes licensed
by the MFSA are exempt from paying any
tax in Malta, unless they make invest-
ments in immovable property situated in
Malta. On the other hand, the manage-
ment companies are subject to tax on all
their profits at 35%. Malta adopts the full
imputation system and hence sharehold-
ers of Maltese companies are able to apply
for a refund of the tax paid by the com-
pany. This refund typically amount to
6/7ths of the tax paid by the company in
case that the company is an operating
company like a fund manager. There is no
special regime or exemptions for real
estate companies and the same rules
apply across the board to all types of oper-
ating companies. However, there are spe-
cial tax rules which apply at a personal
level to the so called ‘highly qualified’ per-
sons – these would be expatriate individ-
uals who live and work in Malta with fund
management firms and who are occupy-
ing certain positions within the firm where
a skills gap has been identified. In such
cases the individual would, subject to the
satisfaction of a number of basic condi-
tions, pay tax at 15% of his or her income
arising in Malta. This individual tax scheme
was launched with the specific objective
of attracting talented people to Malta in
certain specific areas like risk manage-
ment, operations, compliance, and invest-
ment analysis such that, with their experi-
ence, these people can then contribute to
the spreading of knowledge with the ulti-
mate objective of plugging the skills gaps
which were identified by the Maltese
authorities.
What are the most critical aspects of


